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About Amnesty International 
Amnesty International is a worldwide movement to promote and defend all human rights enshrined in the Universal Declaration of Human Rights (UDHR) and other international instruments. Amnesty International undertakes research focused on preventing and ending abuses of these rights. Amnesty International is the world’s largest independent human rights organisation, comprising more than 3 million supporters in more than160 countries and has over 140,000 supporters in Australia. Amnesty International is impartial and independent of any government, political persuasion or religious belief. It does not receive funding from governments or political parties. 


Introduction 

Amnesty International welcomes the Australian Human Rights Commission (AHRC) conducting an inquiry into the treatment of individuals suspected of people smuggling offences who say they are children. This is an area on increasing concern and Amnesty International is grateful for the opportunity to contribute to this inquiry. 

Amnesty International acknowledges that people smuggling is a crime and accepts that governments must take measures to reduce incidents of unauthorised immigration. The organisation also understands the need for accurate age determination of individuals suspected of people smuggling and the importance of prosecuting adults charged with such offences.  However, Amnesty International is highly concerned about the impact of inaccurate age determination processes for Indonesian children being charged with people smuggling offences, particularly as this can lead to their incarceration in adult correctional facilities.  The organisation believes an investigation into this issue is critical in order to correct processes that are clearly leading to human rights infringements. 
This submission covers the following four issues: mandatory sentencing; obligations under the Convention on the Rights of the Child; wrist x-rays as a tool for age assessment by the Department of Immigration and Citizenship and the detention of minors. 


Mandatory sentencing 
As discussed in the AHRC Discussion Paper
, determining the age of an individual who is suspected of a people smuggling offence is particularly critical as mandatory five-year minimum sentences apply to adult individuals convicted of an aggravated offence. 
Amnesty International has previously expressed its opposition to mandatory sentencing, arguing that it contravenes Australia’s international human rights obligations under article 9 of the International Covenant on Civil and Political Rights (ICCPR) which requires that:

“No one shall be subjected to arbitrary arrest or detention.”
Mandatory sentencing does not allow for individually tailored sentences that take into account proportionality between the sentence and the offence. As such, mandatory sentencing does not constitute just sentencing.  
It is clear that many individuals charged with people smuggling offences are poor Indonesian fishermen who have little understanding of the crimes they have committed.  The United Nations Office on Drugs and Crime’s Issue Paper on the Smuggling of Migrants by Sea explains that:
“Sometimes the ‘captain’ is an experienced fisherman or seafarer who has been recruited by the smuggler specifically for his skills; the smugglers may even have tested his capabilities before the journey is undertaken. In regions where fishermen are recruited by smugglers for the seafaring skills and their knowledge of particular waters and land masses, the smuggler will sometimes offer the fisherman more money to transport a group of migrants than he could possibly make otherwise.  Persons who are tempted into accepting such an offer may or may not know of the risk they incur and the illegality of what they are being asked to do, but it is clear that the smugglers pass the risk of prosecution on to those they recruit.”

The five-year mandatory sentences imposed on these individuals do not take into account individual circumstances and fail to take into account the complexity of the people smuggling trade. 
Mandatory sentencing has also been criticised on several occasions by judges who have expressed frustration at having to impose harsh sentences;
"It's obvious that the legislation imposing a minimum mandatory penalty deprives a court from exercising a full and proper sentencing discretion ..." 

Convention on the Rights of the Child
It is also evident that children are often purposely used by people smugglers as crew on boats.
“The majority of people suspected of committing people smuggling offences [in Australia] are Indonesians who have worked as crew on such boats. In some cases, these individuals are children (under the age of 18 years) at the time of their arrest.”
“In many regions, there have been situations of minors being used to captain the boats so as to avoid prosecution upon interception, though this is not always the result.  Often the boat will be piloted by an adult and a child only placed at the helm when rescue services are spotted or where the vessel is approaching its destination.”

Incorrect age assessments for people suspected of people smuggling offences who say they are minors have significant implications in terms of Australia’s compliance with international human rights obligations, in particular, the Convention on the Rights of the Child (CRC).  
The detention of minors in adult correctional facilities seriously breaches international human rights law. Amnesty International agrees with the assessment in the Discussion Paper (section 9.1) relating to the human rights breaches that occur when children wrongly assessed as being adults are charged with adult people smuggling crimes and imprisoned in adult correctional facilities. In particular, articles 37 (b) and (c), article 40(1) and article 19 of the CRC are clearly in breach.  
It should be noted that Australia maintains a reservation under article 37(c) of the CRC allowing the Government to detain children with adults.  This is despite recommendations from the UN Committee on the Rights of the Child that the reservation is unnecessary and should be removed.
   
Wrist x-rays as a tool for age assessment
Like the AHRC, Amnesty International suggests that age assessment processes should reflect human rights principles, particularly in terms of informed consent. There is much evidence to suggest that using wrist x-rays to determine if an individual is under 18 years of age is unreliable and unethical. Amnesty International notes that in a letter to the Minister for Immigration and Citizenship dated 19 August 2011, the Royal Australian College of Physicians, the Australian Paediatric Endocrine Group, the Australian and New Zealand Society for Paediatric Radiology and the Royal Australian and New Zealand College of Radiologists advise that the practices of using teeth and wrist x-rays to determine age are unethical, unreliable and untrustworthy:
"We advise you that these methods are unreliable and untrustworthy when used as criminal evidence in a court of law, and unethical when used by medical practitioners in situations when their use is for administrative purposes."

While alternative measures, including dental x-rays and focused age-interviews, have been implemented to provide a more holistic approach to age assessments, Amnesty International  is concerned that wrist x-rays remain the primary factor in determining the age of people suspected of people smuggling who claim to be children.  Amnesty International is not convinced that individuals whose age is in dispute are being given the benefit of the doubt, given there are around 34 cases of individuals who say they are minors who are held in adult correctional facilities.

Age determination by the Department of Immigration and Citizenship 
Amnesty International notes that the Australian Federal Police (AFP) and the Department of Immigration and Citizenship (DIAC) use different methods for conducting age assessments. DIAC does not make use of wrist x-rays when assessing the age of asylum seeker and refugee children. 

“The Department seeks to establish and/or verify the identity of persons who arrive in Australia without documentary evidence.  Age is just one aspect of identity that the Department seeks to establish in relation to undocumented clients.  Where it is not clear whether a client is over or under 18 years of age, the Department seeks to establish this by taking into account a range of information, including undertaking focused interviewing with the client, taking into account results from medical tests that the client has undertaken, and contacting family members through contact details provided by clients. The Department also works with clients to locate documentation which is relevant to establishing their identity. The Department’s approach to age determination is informed by the approach taken in the refugee assessment context internationally.” 
 
“The issue of  age determination  is often complex, with many clients who arrive as Irregular Maritime Arrivals presenting with no proof of identity and often not being able to provide a date or even a year of birth.  The Department’s approach to age determination is to seek to establish whether it is more likely that a client is over or under 18 years of age, taking into account a range of information, rather than seeking to attribute a particular age to the client.” 
   
Amnesty International suggests that this is a more appropriate way of assessing age, and demonstrates that the use of wrist x-rays is not necessary. The Australian Federal Police should take a similar approach of assessing the age of individuals suspected of people smuggling offences. 
Length of time detained

Amnesty International is also concerned about the length of time individuals suspected of people smuggling who say they are minors spend in correctional facilities and/or immigration detention before their age is determined, as well as the time it takes before they are formally charged and their case goes to court.  There have been reports of cases where individuals have been incarcerated for up to two years on people smuggling charges before being found to be a minor and subsequently released.
  Such cases are an absolute failure by the AFP and the criminal justice system and highlight the urgent need for changes to the age determination process. 

The Australian Government should immediately develop clear protocols for the AFP for dealing with Indonesians suspected of people smuggling offences who claim to be children.  Such protocols should specify that if the age of an individual is in doubt, they must be given the benefit of the doubt and not held in adult correctional facilities. Furthermore, the AFP should contact the individual’s family immediately to inform them of the individual’s arrest and to ascertain information that would help to determine the individual’s age. The AFP should also advise the Indonesian Embassy of the individual’s arrest so consular access can be arranged. 


Recommendations
Amnesty International makes the following recommendations: 

· Mandatory sentencing laws for people smuggling offences should be repealed
· The Australian Government should remove wrist-x-rays as a prescribed procedure for determining age under the Crimes Act 1914
· The Australian Government must give the benefit of the doubt to individuals whose age is in dispute who claim to be children and refrain from detaining these individuals in adult correctional facilities
· The Australian Government must remove the reservation under article 37(c) of the CRC and ensure that minors are held in separate correctional facilities
· The Australian Government should develop protocols for handling individuals suspected of people smuggling offences who claim to be children, including immediate notification of family members and the relevant embassy
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